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The facts of the case are well stated in the Opening

Brief of plaintiff in error at page 5, as follows:

"To summarize, the defendant in error had made cer-

'

' tain deposits of gold dust and currency for safe keeping

"with the agent of the Alaska Commercial Company at

"Nome, for which said agent issued his receipts. The

"Alaska Commercial Company, the plaintiff in error,

"now holds said receipts and contends that all of said

"packages so deposited were returned to the defendant

"in error upon the surrender of said receipts. The de-

'

' fendant in error denies that the packages were returned.



have to bring all the receipts, and that then his account

would be straightened up. There was no evidence to the

contrary; Piatt was apparently a disinterested witness;

there was no impeachment of the integrity or veracity of

either of those persons. On the other hand, although

Dinkel spiel surrendered twelve receipts at one and the

same time, these three receipts for which he did not get

back his property were not kept together with the other

nine (page 54), but were found apparently after some ex-

tended search in the cash drawer, "and were in the till

"between the under part of the drawer under the cash

"drawer in an envelope; which envelope contained only

"three receipts." It may also be noted that although

the Company 's receipts called for three separate packages

or sacks of gold dust deposited at three different times,

the one sack which the Company produced did not corre-

spond in its contents with any one of those so deposited

;

and the manager testified (at page 55) : "Gold dust that

"was deposited and left on deposit for safe keeping was

"left in the original sack, in the same sack that it was

"brought to the Company in, as we have nothing to do

"with the contents of these sacks." Again it may be ob-

served that Dinkelspiel testified at page 39, that on July

21st he surrendered his deposit receipts and asked the

cashier for two drafts on San Francisco for the amount.

That the cashier took his deposit receipts, but went out

without giving him the drafts. He then testified (page

39): "I stayed there about the office for at least two



"hours, 1 think, waiting for him to come back. I asked

'

' the bookkeeper if he knew where Wheaton went to ; the

"bookkeeper in my opinion was Mr. Adcock. I asked

"every person I saw about him. I stayed there the whole

"afternoon, thinking that I would see him, but no one

"seemed to know where he was. I never saw him after

"that." The Bookkeeper, Adcock, and other witnesses

were called by the Company (page 56), but it seems that

no one denied that Dinkelspiel had so waited about the

office all the afternoon, nor is there any suggestion what

he was waiting for unless it was to get those drafts, or

to find the cashier.

The Company may have been justified in putting the

defendant in error to proof of his case by sworn testi-

mony, and in defending this action, and setting up this

defense, although it necessarily involved a grave imputa-

tion upon his character; but we hazard the suggestion

that after twelve men have found him innocent and the

United States Judge of the District has approved their

verdict, the time has arrived when such imputation, if not

withdrawn, should at least not be repeated.

As to the errors assigned, we respectfully submit that

they are without substantial merit and require no ex-

tended discussion.

Number 1 is that the Court erred in rendering judg-

ment for four thousand and three ($4003) dollars. The
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contention is that there was a tender of $2336.50. Such

tender alleged in the answer was denied in the replication

and must be presumed to have been found against the

plaintiff in error by the jury. But in truth there was no

tender, but a pleading that the plaintiff in error was

ready and willing to surrender the sack upon one of two

conditions, (a) the surrender of a receipt therefor which

the defendant in error never did have, for the amount of

gold dust so offered; or (b) an order of the Court, upon

the defendant in error showing that he had lost such re-

eepit or does not now hold or possess the same. Of

course such order could only be made as the result of a

judicial proceeding. This was not a tender before suit,

nor was the tender kept good by deposit in court. It is

proper practice to render judgment for the full amount

even if tendered unconditionally before suit and paid into

Court ; a tender can only affect the o
t
uestion of interest or

costs. If this judgment should now be reduced to

$1666.50, as asked for by plaintiff in error, and it should

afterwards turn out that the plaintiff in error has lost the

sack containing $2336.50 or otherwise disposed of it, or

should for any reason refuse to surrender it, how would

the defendant in error be protected!

Number 2. By this assignment it is said that interest

should not have been allowed upon the amount recovered.

It is very properly said in the opening brief (at page 10)

:

"It is true that interest might be considered as a measure

"of damages, but it cannot be given per se." This would



seem to be an appropriate occasion for asking the time

honored question, "What's in a name?" The amount is

the same and the compensation is the same, whether it be

called interest or damages, and it would be hardly worth

while to send this judgment all the way back to Nome in

order to modify its verbiage in so unimportant a partic-

ular. But in fact gold dust at sixteen dollars per ounce

was evidently treated as money ; two of the three receipts

read in that way—"Said to contain dollars $2,024.75 at

"$16.00 per oz. in gold dust."

Points III, IV and V may be considered together. If

there had been any error in respect of the document

"Identification D, " it would clearly have been harmless.

There was nothing in that document which was not in

the receipts put in evidence and set up in the answer of

the defendant in error. The document was of no inde-

pendent importance ; it did not show or tend to show the

date upon which the receipts were surrendered. Of

course we do not dispute the rule of evidence that the con-

tents of a memorandum used by a witness to refresh his

memory are not of themselves substantive testimony.

This record, so far as it shows anything on the subject,

shows that the document was admitted in evidence with-

out objection. That was the remark of the Judge at page

56, and there is nothing in the bill of exceptions to show

that the Judge was mistaken. Of course error will not be

presumed. There is no exclusive statement in this bill

of exceptions as in one of the cases cited in the opening



brief to the effect that the bill of exceptions contains all

the evidence in the case. We have not forgotten the affi-

davit of the reporter (at page 70), but that is insufficient

for any purpose, unless it be to excite one's curiosity to

know just how those notes read which "disclose that said

"list was never offered in evidence." If the Judge was

in error at the trial, the counsel should have availed him-

self of the reporter 's notes then and there, when the error,

if it occurred, or if it was material, could have been cor-

rected.

Respectfully submitted,

GOODFELLOW & EELLS,

Of Counsel for Defendant in Error.


